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IN THE MATTER OF US WEST COMMUNI-
CATIONS, INC.'S COMPLIANCE WITH
§ 271 OF THE TELECOMMUNICATIONS
ACT OF 1996

Docket No. T-00()00A-97-,338-
- oa%8

QWEST'S COMMENTS ON STAFF'S RECOMMENDED OPINION AND ORDER ON
THE MAY 1, 2002, FINAL REPORT ON TRACK A AND PUBLIC INTEREST AND

THE AUGUST 19, 2003 SUPPLEMENTAL REPORT

INTRODUCTION

Qwest Corporation ("Qwest") respectfully submits these comments onStaff's

Recommended Opinion and Order on the May 1, 2002, Final Report on Track A and Public

Interest and the August 19, 2003 Supplemental Report ("Staff's Recommended Opinion and

order"). 1

1 Staffs Recommended Opinion and Order on the May 1, 2002, FinalReport on Track A and Public Interest
and the August 19, 2003 Supplemental Report, In the Matter of U S WEST Communications, Inc. 's Compliance with
Section 271 of the Telecommunications Act of1996, Arizona Corporation Colnnl'n, Docket No. TA-00000A-97-
0238 (August 19, 2003) ("Staff's Recommended Opinion and Order").
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The Staff's Recommended Opinion and Order correctly concludes that "Section 271

relief for Qwest is appropriate, as it relates to the Public Interest."2 However, it does recommend

that Qwest refile its Wingback Tariff specifying that Qwest will not attempt to utilize that tariff to

win back a lost customer until a minimum of ninety (90) days from the date the customer left

Qwest for another service provider? Although Qwest agrees with virtually all of Staff' s

Recommended Opinion and Order, it takes exception to this Staff recommendation on Qwest's

Wingback Tariff. In its order approving Bel1South's section 271 applications for Georgia and

Louisiana, the Federal Communications Commission ("FCC") made clear that finback

programs are appropriate under the FCC's rules, and do not present a concern under section

271 's public interest standard. Qwest therefore seeks modification of the Staff"s Recommended

Opinion and Order on this narrow but important issue and asks the Commission to reject the

Staff' s recommended modification to Qwest's Wingback Tariff.

DISCUSSION

There is no legal support provided for Staff's position that Qwest's Wingback Tariff be

modified. There is no attempt to distinguish or explain why Staffs request to modify Qwest's

Wingback Tariff as a condition of public interest approval in this Section 271 docket is not at odds

with the FCC's 271 Order addressing this point. There is no justifiable rationale provided in

Staff's Recommended Opinion and Order to support the disparate treatment for Qwest. All

proposals designed to prevent Qwest from pursuing finback efforts pursuant to its lawful and

Commission-approved tariff while allowing other entities to pursue their own finback programs

is discriminatory and unfair. The local market in Arizona is open and robust competition is

z

3

Staffs Recommended Opinion and Order at p. 34.

Staffs Recommended Opinion and Order at W 102-103 .
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actually occum'ng today. It is inequitable to hinder Qwest from pursuing lawful tariffed finback

efforts while all other providers can engage in finback efforts in this open market unfettered by

Commission restrictions.

There is no evidence in this record that Qwest has abused its Wingback program or

violated the terms of its Commission-approved Wingback Tariff. Staff does not even suggest in

its Recommended Opinion and Order that Qwest has somehow abused the Wingback program in

any way or made improper use of confidential information to stall or prevent customers from

switching to CLECs in the first place, rather, the Staff' s stated concern is that for the first months

after a customer switches to a CLEC, CLECs may need additional protections from competition

from Qwest.4

The FCC has now addressed the issue of whether the existence of Wingback Tariffs for a

BOC that will receive section 271 relief is an issue to be addressed in the context of the section

271 docket. In the BellSouth Georgia/Louisiana Order, the FCC confirmed that finback

programs are not inherently anticompetitive and therefore do not Mn afoul of the public interest

standard of section 271. Specifically addressing and rejecting the finback issue raised by Staff

in this proceeding, the FCC rejected commenters' allegations that Bel1South's Section 271

application was not in the public interest because of finback marketing pursuant to its finback

tarif£5 In the BellSouth Georgia/Louisiana Order, the FCC noted that its rules and orders have

long drawn a distinction between "retention programs," where a camlet uses the knowledge it

gains firm the switching process of a customer's impending switch to another carrier to dissuade

4 Id. at W 100-101.

See Memorandum Opinion andOrder, In the Matter ofJointApplication by BellSouth Corporation,
bellSouth Communications, Inc., and 8ellSouth Long Distance, Inc. for Provision of ln-Region, InterLAy TA Services
in Georgia and Louisiana, CC Docket No. 02-35, FCC 02-147, at 1]301 (May 15, 2002) ("Be1lSouth
Georgia/Louisiana Order").
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the customer from ever leaving, and permissible "finback programs," where the carrier is

simply marketing to a customer who has already 1eft.6 Qwest's Wingback program does not

present even the potential for misuse of proprietary carrier-to-carrier information under 47

U.S.C. § 222(b).7 In the BellSouth Georgia/Louisiana Order the FCC makes clear that in the

absence of any formal FCC complaint that a BOC has violated section 222(b) (and Staff does not

suggest that any such complaint exists here), finback programs are legitimate and not

inconsistent with Section 271 's public interest standard.8 Additionally, there are neither facts nor

allegations in the record that suggest that Qwest has somehow abused the Wingback program in

any way or made improper use of confidential information to stall or prevent customers from

switching to CLECs in the first place.

Moreover, the BellSouth Georgia/Louisiana Order makes clear that if there are any

allegations of improprieties concerning a BOC's particular implementation of a finback

program, the section 271 docket is not the proper place to raise them, rather, they are more

appropriately considered in separate state intercanier complaint proceedings Additionally, in

discussing the concept of disputes over tariff issues, the FCC determined that "[p]ursuant to

6 Id. (citing Implementation of the Telecommunications Act ofI996, Telecommunications Carriers' Use of
Customer Proprietary Network Information and Other Customer Information, CCDocket No.96-115,
Implementation of the Non-Aceounting Safeguards Section of27] and 272 of the Communications Act of 1934,
Amended,CC Docket, No. 96-149, Order on Reconsideration and Petitions for Forbearance, 14 FCC Rcd 14409, W
7, 65, 77 (1999)).

as

Id. at11302. Qwest's Wingback program makes no use of proprietary carrier-to-canier information.
Qwest's Wingback program works as follows: Whena customercontacts Qwest to disconnect service, Qwest's
Retail organization asks its customer why he or she is electing to disconnect, and if the customer provides a
response, that response is tracked. Among the reasons provided by customers is that the customer is opting to shift
to the service of a CLEC. Qwest maintains a tracking database of disconnect reasons and is able to sort that
database to pull a report of those customers who have left Qwest for a competitor. (No infonnation regarding the
CLEC to which the customer has opted to migrate is retained in Qwest's Retail systems, nor is that information
available though any other means.) That list is subsequently used as a basis for a follow-up contact with the
customer to offer an incentive if the customer would consider returning to Qwest.

7

8 14. at 1111302-303 .

9 Id.
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section 271, a BOC must demonstrate that its local market is open to competition."'° The FCC

determined that "[c]oncems such as this one, which relate to the reasonableness of [the BOC's]

. tariffs, are beyond the scope of a section 271 proceeding."" Therefore, disputes over

tariffed services, such as finback, should be addressed in separate proceedings from the 271

docket. Additionally, the FCC noted the "specialized nature of the section 271 process"'2 and

Qwest believes that "these issues would be more appropriately resolved in a different

proceeding."13

Qwest notes that this Commission had already considered Qwest's Wingback tariffs

multiple times in separate tariff proceedings, and it has refused to find those tariffs to be

anticompetitive and always approved them. For instance, in 1999, AT&T objected to Qwest's

Wingback program for reasons that echo Staff's concerns here: "the establishment of . . . [a

Wingback] program in local exchange markets will necessarily delay or thwart the development

of competition."14 The Commission approved the tariff in spite of AT&T's argument.l5 Given

that the Commission has already considered these concerns, there is no reason to re-litigate them

now as part of the public interest inquiry in this section 271 docket. Particularly in light of the

specific FCC guidance that these tariffed finback issues are not appropriately considered in a

10 Id. at11305.

11 Id.

12 Id. at11208.

Id. (determining that an interconnection issue addressed therein should be addressed in a different
proceeding).

\3

Letter from AT&T to Chairman Irvin, Re: U S WEST Competitive Response Program, Docket No. T-
0151B-99-00617at 3 (Mar. 8, 1999).

14

Order, In the Matter of the Tary§'Filing of U S WEST Communications, Inc., TarwPages Filed Regarding
the New Competitive Response Program, DocketNo. T-01051B-99-0061 (Mar. 15, 1999). The Staff recommended
approval of the tariff at that time. Id. at 'H 11.
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section 271 docket and are not appropriately a condition of section 271 approval. This docket is

concerned with applying the FCC's section 271 public interest standard. There are neither facts

nor allegations in the record that Qwest's Wingback program is violating its lawful Commission-

approved tariff or that Qwest is somehow abusing its Wingback program in the manner in which it

implements the tariffed program. There is also no evidence that AT&T's 1999 dire prediction

that Qwest's Wingback tariffs would thwart competition in Arizona has come true. In fact, the

evidence in the 271 proceeding has proven that competition in Arizona is robust and programs

such as Qwest's Wingback program have not hurt competition, but have brought the benefit of

competition to Arizona consumers. In fact, the Declaration of David L. Teitzel filed on

September 4, 2003 in the Arizona 271 proceeding at the FCC shows that CLECs have captured

20.6 percent of access lines in Arizona based on the E-911 estimation method that Qwest,

BellSouth, SBC and Verizon have all used in FCC 271 proceedings."

The Commission's refusal to find Qwest's Wingback Tariff to be anticompetitive is

exactly right. Far from being "anticompetitive," the Wingback program is nothing more than

recognition that competition exists in Qwest's marketplace. The FCC echoes this conclusion in

its BellSouth Georgia/Louisiana Order, as discussed above. This incentive program may be

invoked only after Qwest has lost a customer to a CLEC. This program is not, and cannot, be

used to discourage a Qwest customer from electing to migrate to a competitor.

Only after a customer has left Qwest and obtained service from a CLEC will the finback

incentives come into play. Cox, the primary complainant regarding Qwest's program, does

exactly the same thing. In the section 271 Public Interest workshop in Arizona, the witness for

16 Declaration of David L. Teitzel -- State of Local Exchange Competition, Track A and Public Interest
Requirements, In the Matter of Qwest Communications International Inc. 's Application for Authority to Provide In-
region, InterLAy TA Services in Arizona, CC Docket No. 03-194, at 'H39 (September 4, 2003).

6



Cox confirmed: 1) that Cox has a competitive response tariff designed to win back customers

who have left Cox for some other provider, and 2) that the Cox tariff is similar to the Qwest tariff

at issue here." Barring Qwest from using this normal competitive activity is pro-competitor, not

pro-competition. Additionally, competitors' market shares have grown, not declined, since

Qwest's Wingback Tariff was approved in 1999. Therefore, history has shown us that Qwest's

Wingback Tariff and its efforts under that tariff, have not had a chilling effect on competition.

The Commission has now approved a positive recommendation on Qwest's compliance

with the section 27l(c)(2) competitive checklist which means that the local market is open to

competition. Staff has confirmed that above average competition is occum'ng in Arizona" which

reinforces the conclusion that the local market is open to competition. Since the market is open

to competition, restricting Qwest from pursuing the same finback efforts that its competitors

engage in would be unjustifiably discriminatory. It would seriously compromise Qwest's ability

to compete and operate in Arizona.

CONCLUSION

For the foregoing reasons, Qwest respectfully requests that the Commission reject Staff" s

recommendation that Qwest refile its Wingback Tariff to specify that Qwest will not attempt to

utilize that tariff to win back a lost customer until a minimum of ninety (90) days from the date

the customer left Qwest for another service provider as a condition of the Commission's

17 Reporters' Transcript of Proceedings, In the Matter of U S West Communications, Inc. 's Compliance with §271 of
the Teleeommunieations Act of 1996, Docket No. T-00000A-97-0238, Workshop 7 - 272, Public Interest, Track
A, June 12, 2001 ("6/12/01 Tr."), at 196:25 to 197211.

is Staff's Recolmnended Opinion and Order at 1117.
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recommendation that Qwest's application is consistent with the public interest in this section 271

proceeding.

RESPECTFULLY SUBMITTED this Rh ay of September 003
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1801 Califomla Street. Suite
Denver, CO 80202
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Timothy Berg
FENNEMORE CRAIG, P.C.
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Docket Control
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Legal Division
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1200 W. Washington St.
Phoenix, AZ 85007
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Ernest G. Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

Lyn Farmer, Chief Administrative Law Judge
Jane Rodda, Administrative Law Judge
Hearing Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington
Phoenix, AZ 85007

COPY of the foregoing mailed
this 15*" day of September, 2003 to:

Eric S. Heath
SPRINT COMMUNICATIONS co.
100 Spear Street, Suite 930
San Francisco, CA 94105

Thomas Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85004

Joan S. Burke
OSBORN MALEDON, P.A.
2929 N. Central Ave., 21 St Floor
PO Box 36379
Phoenix, AZ 85067-6379

Thomas F. Dixon
WORLDCOM, INC.
707 n. 17th Street #3900
Denver, CO 80202

Scott S. Wakefield
RUCO
1110 West Washington, Suite 220
Phoenix, AZ 85007
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Michael M. Grant
Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Michael Patten
ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 900
Phoenix, AZ 85004-3906

Mark DiNuzio
COX COMMUNICATIONS
20402 North 29th Avenue
Phoenix, AZ 85027-3148

Daniel Waggoner
DAVIS, WRIGHT & TREMAINE
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101

Traci Grundon
DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue
Portland, OR 97201

Richard S. Wolters
Maria Arias-Chapleau
AT&T Law Department
1875 Lawrence Street, #1575
Denver, CO 80202

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 N. 7th St., Ste. 206
Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT 05401

W. Hapgood Ballinger
4969 Village Terrace Drive
Dunwoody, GA 30338
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Joyce Hundley
U.S. DEPARTMENT OF JUSTICE
Antitrust Division
1401 H Street N.W. #8000
Washington, DC 20530

Andrew O. Isa
TELECOMMUNICATIONS RESELLERS Assoc.
4312 92I1d Avenue, NW
Gig Harbor, WA 98335

Raymond S. Heyman
ROSHKA, HEYMAN & DEWULF
400 N. Van Buren, Ste. 800
Phoenix, AZ 85004-3906

Thomas L. Mum aw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001

Mike Allentoff
GLOBAL CROSSING SERVICES, INC.
1080 Pittsford Victor Road
Pittsford, NY 14534

Michael Mon'is
Allegiance Telecom of Arizona, Inc.
505 Sansone Street, 20th Floor
San Francisco, CA 941 l 1

Gary L. Lane, Esq.
6902 East 1st Street, Suite 201
Scottsdale, AZ 85251

Kevin Chapman
SBC TELECOM, INC.
1010 N. St. Mary's, room 13K
San Antonio, TX 78215-2109

Richard Sampson
Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL 33602
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Megan Dobemeck
COVAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard
Denver, CO 80230

Richard P. Kolb
Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park
150 Field Drive, Ste. 300
Lake Forest, IL 60045

Attorney General
OFFICE OF THE ATTORNEY GENERAL
1275 West Washington
Phoenix, AZ 85007

Steven J. Duffy
RIDGE & ISAACSON, P.C.
3101 North Central Ave., Ste. 1090
Phoenix, AZ 85012

Karen Clauson
ESCHELON TELECOM
730 Second Avenue South, Ste. 1200
Minneapolis, MN 55402

Curt Huttsell
State Government Affairs
Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Brian Thomas
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

David Kaufman
ESPIRE Communications
1129 Paseo De Peralta
SantalEe. NM 87501
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